
SMYTHE V THOMAS

Facts. A plane is listed on eBay for a starting price of $, though the owner thinks it is worth more like $,; A man buys the
plane for.

Further could Ebay be liable should an item not turn up, and the Seller had absconded with the purchase
money? The court found that ebay had conducted itself that it was safe to use, and was for all cases
automatically insured. Alternatively, Thomas argued that listing the goods on eBay was akin to placing a
classified advert in a newspaper, and was thus merely an 'invitation to treat' as opposed to an offer that had
been accepted by Thomas. The judge held that placing the item for sale on eBay did not constitute merely an
invitation to treat, but was rather an offer to sell the aircraft. Question 9 An order for specific performance of
the contract was appropriate as the item for auction was a Wirraway Australian Warbird Aircraft manufactured
in and such item is deemed unique or of a special kind and where the award of damages would not be an
adequate compensation to the buyer. Thomas said that it was rediculous that a contract for the sale of a plane
could occur, as Smythe had never inspected the plane, and he said that his intention was to advertise the plane,
then discuss the terms later on. They contacted the police, who refused to investigate. It never turn up, and the
person who sold it disappeared. Turner  The offer was communicated and Tom was aware of it. The following
conclusion can be drawn: Tom made an offer to sell his bike to Dick which was not accepted. Thomas also
claimed that he did not know that he would be committed to sell the plane. Question 11 The matter was heard
in the Supreme Court due to the unique nature of the item of the contract in dispute namely a Wirraway
Australian Warbird Aircraft manufactured in  Related posts:. Furthermore 18 5 contradicts the defendants
version by stating that the aircraft would not be sold unless the buyer inspected it, however the defendant
listed said aircraft on ebay for sale without buyer should inspect first indicator. In regards to arrangements or
contracts of a social nature however, the assumption by the law generally is that the parties do not intend for
such to be legally binding. Summary Of Claims Smythe claimed that as a result of Thomas being the highest
bidder and his bid equalling the minimum bid set by Thomas, a contract for the sale of the aircraft was entered
into between himself and Thomas. Could Ebay be liable? Specialist advice should be sought about your
specific circumstances. Offer was rejected. While Thomas acknowledged that both parties had accepted eBay's
terms and conditions, he contended that the mutual acceptance of those terms and conditions did not create a
contract between Thomas and Smythe. They then decided to take ebay to court. By affirming the contractual
validity of 'peer to peer' online auctions, the decision in Smythe v Thomas greatly enhances the ability of
purchasers and vendors to enforce sale of goods contracts made in an online auction environment and
neutralises an argument that could have been problematic for a multi-million dollar industry. Thomas claimed
that the ebay entry was simply an invitation to treat or in other words a request for expressions of interest.
Question 10 In point 76 Acting Justice Rein refers to a need to obtain further information to enable orders to
be drawn up in an appropriate form however he does not think the matters to which he has referred to presents
an obstacle to the order for specific performance. Australia: Going, Going, Gone? In the nature of agreements
between parties in these circumstances in the event of gains winnings the enforcement of the agreement would
have been contemplated prior of such occurring and therefore and as a consequence Lotty is obliged to share
the lottery winnings amongst the group by view of legal precedent in such cases. Would he have a further
action? The offer was communicated to Dick and he was aware of it. All the essential terms of the Contract
were listed on ebay, such as the price, and that Thomas had never stated that the sale was subject to an
inspection or further discussion of the terms of the sale. Smythe v Thomas is the first Australian case to
address online auctions and to consider whether an online auction is akin to a traditional auction, and further,
whether an online auction is capable of forming a contract between vendor and purchaser.


